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Defense Mapping 

Agency Headquarters 

Office of 

The General 
Counsel 



13 December 1985 


GC 


STAT 


Office of Legislative Liaison 
7B14, CIA 

Washington, D.C. 20505 
Jim: 

I enjoyed our phone conversation today and have 
enclosed the information that I promised. If you 
have any questions, please do not hesitate to 
give me a call. 




EDWARD J. OBLOY 
General Counsel 


Enclosure a/s 
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I. INTRODUCTION 


The Department of Defense (DoD), through the Defense Mapping Agency 
(DMA), exploits foreign sources of Mapping, Charting & Geodesy (MC&G) to 
satisfy DoD requirements. DMA currently has 185 pure (or sole) executive 
international agreements with various governmental agencies of 75 
countries .±7 These agreements generally provide for: (a) the exchange of 
MC&G data (maps, charts and other information); (b) co-production or joint 
ventures for co-production and collection of MC&G; ( c ) no cost loans of DMA 
MC&G equipment, (e.g. gravimeters, doppler satellite tracking equipment); (d) 
training, from on-the-job to formal classroom training as, for example that 
which is provided for by the DMA Inter American Geodetic Survey (IAGS) 
Cartographic School in Panama;^/ (e) access to foreign territory either by 
DMA or surrogate third countries. 


Xuthor^7ol.“« ; t \~ " hiC ' 1 *“ 

Congressional Record. 94th. rnnj. i... q,.!^ ° D y , it*. discU8 » ion in U.S. 

1975 ) — — c| 7 QC 7 — * * 18C * aess., Vol. 121, no. 152 (October 9. 

s.ss. * voi. 121. “o' *“«• iL r-KV’XT , 1 g T rJ - 94ch - Co “*-- l «- 

International Eae ctl.a /.ta^nt. « j 

Bffor I l ea ^ n8 « k” H ‘ R * 2121 » Mllitar y Constructions Appropriations Act 1980 
lilt r S “ bC ° m - ° n Mllit ary Facilities and Installation, of the ^11 
“A:,!' 1 ' •— 104 <1,79 > <*-«*-* of P.rr, Fllakaa , °Depijty ££ 
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Th... ecttvltle. have resulted la product, being provided to DM* 
e. tleeted to be worth In ere... of $80 ellliou doller. .unu.Up.3_/ Th .„ 
teoglble benefit*' Include eaps, chert., other publlcetloo. end reproducible 
~t.rl.le, scientific Infection, end dlgltnl (counter un.bl.) det. 
produced in eccordence to DMA specification*. 


II. DISCUSSION 


A ‘ Statement of the Legal 


Ugsl research Into th. authority to engage in the extensive 
International program described above re,..!, that: (!) there 1. no explicit 
statutory authorisation for th. exchange of product. „ d d „ a 

particularly for bulk-stocks of naps, chacts and digital data. (2) pn or Uw 
which permitted no-cost loan, of DoO /DMA e<,ulpmeut to foreign governments, 
10 DSC s 2667. ..ended In l,8i t o prohibit us. of that statute In an 
ernatlonal context by enactment of the, "International Security and 
Development Cooperation Act of 1,81,1/ (3) the Arm, Export Control Act 

juestlon of unlawful" a ugM n tatlon^/ h *o D 7/ r C ° * nt ° f Defense has raised a 
July 1,82, Mr. William l£°rd Ttft I» (ZI thls “«•«. In 

on a U.S. Indonesia Data Exchange Agreement • < 6 !« era i?’ Couns *l) commenting 

exchanged data are of "equivaUnt Jalue" t he -- ^ *° lon * aa the 

providing unreimbursed assistance to a foreien * * Department ° f pefense Is not 
the Poreign Assistance and Arm. Export C^rol V A?t7r (the<reby vlolatin 8 
appropriation, beyond those provided by Con/res /" \ ^ au8nentin 8 its 
• ••should the information exchange nor l. went on to say, 

basis for the data exchange agreement wo^ld r ^ i J rocat f d the underlying legal 
Informal findings by DoD auditors of DMA exehano Verely cast into question." 
allies indicate that DMA has been nrow^ea*^*^* ? 8ree “ ent * 4ith some NATO 
product, by them without an equivale^t^ d ° lla ” 
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(AECA)£/and the Foreign Assistance Act (FAA) of 196l£/ require foreign 
governments to reimburse DoD for training whether formal or on-the-job; 7 / (4) 
no law authorizes provision of nominal amounts of expendable 
printing/production supplies on a non-reimbursable basis, (supplies such as 

ink and paper) to support co-production efforts which result in products 
being given to DMA. 

Current Legal Status of these Agreements 


It is only arguable that DMA’s pure or sole executive agreements are, in and 
of themselves, sufficient authority upon which to engage in these 
activities .8/ While these agreements may have legal viability where no 


- 97 :i 13 * "Chapter 6; Leases of Defense Articles", Dec. 29 1981 

codified at 22 USC $2796f<?'i 4779 «/a\ , * ec * i»ol, 

_ . , 3 s//yo(a) requires payment for loaning nf 

35 £=. = ~ ^tr 5 A 

th, let oV' 1961“ E ?° rt 

»o id £ :: t . DHA acti '' uus «* «- uid 


£/ 22 USC 2751 et seg.. 

1/ 22 USC 2151 et seq. 


| « r jssr-c set s^ooi rsr- 

SLZT oLZ\ y ,z°.y l ” L ;\ l LT tica oot d ch,rging »• 

together with Section 709 (1> Sf thfSX!! l ° “- S - C - 57208 

the practice. The 0A0 audlt we. “r^tXlXn °° aUChocl2 ' d 
official reaaon waa given. terminated ,„d no report leaned. No 


?LtUntlX“rtLlT“ “Vc\ir.'? d 2 lnC H 7 X “* to the U.S. 
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federal laws has preempted the area, or where they are not inconsistent with 
legislation in areas where the Congress has authority, however, where 
Congress has acted all Inconsistent provisions are, in effect, repealed. 
Therefore, the extensive legislation in the area of foreign 'relations, the 
Foreign Assistance Act of 1961, and the Anas Export Control Act, have 
preeapted the area and have likely repealed any prior inconsistent provisions 
in DMA s international agreeaents (some date back to the 1940's). 
Additionally any provisions in these agreements which were inconsistent with 
law existing at the time of their entering into effect are probably void 
ab-initio since executive agreements cannot supersede prior existing law. 9 / 


w r ^ CCi ° n , ApPr ° prlatioaS Act ’ 1980 ’ Before Subcommittee on 
Ot v *^7 Faci ^ ities and Installations of the House armed Services Committee 
6th. Cong., 1st. Sess. 626 - 628 (1979) (testimony of RADM Collins, Deputy 
Director, DMA). See also: Hearings on Military Posture and Ht.R. 12564, DoD 
Authorization for Appropriations for Fiscal Year 1975 Before the House 
Committee on Armed Services, 93rd Cong., 2d Sess. 3654 (1974) (testimony of 
Lt. General Penney, Director, DMA); DoD Appropriations for 1974: Hearings 
?!f° re c 3 Sub< L 0, ^ tte « of the H ° U8e Comaittee oa Appropriations, 93d Cong., 
Year 1976% f 9 ^ Hearin 8 8 on D ° D Appropriations for Fiscal 

94th VI™ Be °~ % SubC< JTS i 7 iwc 0f th * Senate Co ®®ittee on Appropriations, 
94th. Cong., 1st. Sess. (1976) (Statement of Admiral Cramer, Director, DMA). 

However, whether this authority can also authorize providing (or receiving) 

hcA^' M Ur Ki ed tr % nin *! and loana of equipment in light of the 

rti i 8 y 9 ue8tion a b le. united States v.Capp 204 Fed 655 (4th. 

ir. 1953) (Canada and the U.S. entered into an agreement to export 
po a oes into the U. S. The Court held the executive agreement was void 
because the executive failed to comply with a specific statute limiting 
its* power to ban imports). * 8 

Iupra)~ ted Stat<i8 V< CaPP * 204 Fed * 655 <4th Clr * 1953 >< s «« also FN 1 
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III. STATUTORY PROPOSAL 


The following amendment to Title 10 la proposed: 


daJa 0f "f ppln «- chartin g « P d aeode.v 

— — ^ ‘ J ore lRQ nations * TheSecretary rtf Drfensis may 

** *'* d '*" d .PP«pri«., .utporui 
the Defense Mapping Agency to exchange or furnish mapping 

I! /' 0 !'' 10 data <MC&G) » “»«•* or services Vo 
a foreign country pursuant to an agreement for th. 
production or exchange of MC&G data.** * th * 

Ih. proposed .t.tute would provide unanblguou. authority authorising 
DMA-, laceroaclonel Progree. This lew would recognise ehet the benefits 
accruing to the U.s. Iron DMA-. International agreenent. are dlgnlflcent and 
not in conflict with th. purpo., of current 1... regulating foreign 
relation., particularly in area, of aecurlty ae.Ut.nc. It will provide 
positive authority to exchange end receive data, loan eqnlpcnt, train 

personnel, obtain access to foreign territory, and co-produce MOM products 
essential to meet DoD needs. 
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lt> crmnrrrt~- “Sactfon 8088**: 

Q „ Mga None of the funds appropriated in this Act 

£&SS3gE8SSQR 

ZSeSion procedures outlined pursuant to section 2$S5 of 
title 10, United States Code. 
la connection with “Section 8089“: 

q_. gnga None of the fluids appropriated by this Act 
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